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Agenda

• Hourly Billing 

Boundaries

• Banishing Boundaries 

with 

Value Billing

• Open Forum

2



2

The Billable Hour Boundary

Trends in AFAs as a percent of 

Firm Revenue
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Billable Hour Boundaries

“Lack of Predictability”

“Too Many 
Attorneys”

“Not Utilizing 
Existing Work 

Product”

“Delayed 
Settlement 
Attempts”

“Sporadic 
Communication”

“Pressure to 
generate billable 

hour levels”

“Relationship 
Management” (invoice 

reviews, RFPs”)
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Banishing Billing Boundaries 

through Value

“Value” (based on in-house 
counsel’ s definition of 

“success”)

“Predictability”

“Creativity/multiple 
AFA/VBB options”

“Transparency”
“Efficiency”

“Shared interests/ 
shared risk”
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“Creativity/multiple AFA/VBB 
options”

Fixed Fees
 By Phase of Work 

 By Matter 

 By Docket 

 What not to do: Overestimate the fixed fees

Fixed Fees with Collars

Success Fees/Holdbacks
 A portion of firm fee is based on the outcome achieved for the client 

 Based on a desired result, such as winning a motion to dismiss, 
resolving a matter below an agreed upon amount, or closing a deal by 
a certain date

Scorecards
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Target  Budgets are the Key to 

Value Based Billing
• Budgets are being used in the counsel select ion 

process

• Key elements of a budget :

 Clearly Defined Scope of Work

 Detailed Phases &  Tasks to be Performed

 Staff ing Plan

 Documented Assumpt ions

 Firms &  clients have developed benchmark fees for specif ic types of work

• Build better budgets:  experience on “ what  has it  cost ”  
moving to “ what  should it  cost ”
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Budget  Example: Assessing a M atter
Client: 

Matter Name: Wage & Hour Collective Action

Case Allegation: The allegation is that Client did not pay overtime for what later became a non-exempt position

File Date:

Trial Date: TBD

Potential Damages: Unpaid overtime comp, liquidated damages, interest, and attorney fees.

Court: 

Opposing Counsel: 

Settlement Options: Early Mediation

Task Assumptions Partner Counsel Associate

Total 
Budgeted Fee 

Hours & 
Dollars

Phase 1 (ECA/Mediation/Settlement)

1.1
ECA: Early Case Assessment

Collect/produce key 
docs/interviews/chronology 5 10 11 26

1.2 Early Mediation Communication, Brief, & Attendance
24 44 29 97

1.3 Settlement Agreement Negotiate and implement 11 27 13 51

1.4 Strategic Response/Answer Research and write 10 15 5 30
1.5 Case Management Conference Negotiations & Attendance 15 15 10 40

Total Hours 65 111 68 244

Total Fees $52,325 $67,155 $23,120 $142,600

Phase 2 (Conditional Certification/Discovery/Motion to Decertify)

2.1 Pre-Trial Motions
Opposition for Cond. Cert, Protective 

Order, Compel, Decertify or MSJ
80 100 40 220

2.2 Management of Opt-In Process 15 5 20
2.3 Written Discovery Interrogatories 10 35 20 65
2.4 Document Production Offensive & Responsive 5 5 40 50
2.5 Depositions Fact (Prepare/Take/Defend) 4 Total 100 20 120
2.6 Expert Depositions Expert (Prepare/Take/Defend) 2 Total 80 10 90
2.7 Ongoing Settlement Discussions 10 5 15

Total Hours 285 190 105 580
Total Fees $229,425 $114,950 $35,700 $380,075
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Budget  Software: Assessing a M atter 
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Budget  Software: Profitability
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Report ing &  Alert ing
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Early Case Assessment  Phase: Budget
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• Capture matter informat ion and 

assemble team

• Informal factual review

• Business concerns

• Forum and adversary analysis

• Risk management  analysis

• Legal analysis

• Cost / benefit  analysis

• Determine sett lement  value

• Establish sett lement  st rategy

• Develop preliminary lit igat ion plan

©  International Institute for Conflict 

Prevention & Resolution, Corporate Early 

Case Assessment Toolkit
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Value Based Billing: Fixed Fees 

• Places premium on development of  a “ winning 

strategy”

• M otivates efficiency – core team of lawyers 

that  know the business, the people, and the 

legal issues

• Legal project  management is implemented
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Value Based Billing: Fixed Fees with Collars

• “ zone of certainty”

• Law firm bears risk of modest inefficiency or 

scope changesbut reaps the benefit  of an 

efficient  resolut ion

• If work goes above collar, law firm “penalty” is 

sufficient ly severe that  it  has incent ive not  to 

go there 

14



8

Fixed Fees with Collars: Example
• Client   Agrees to a an annual f ixed fee of $1M  for all labor counseling matters 

with a 10% risk sharing collar

• The  budget   fee is $1M  unless the t racking fees at  the client  agreed rates are 

less than 90% of $1M  ($900k) or exceed 110% of $1M  ($1.1M )

• 50% of any such savings below the 90% level shall be returned to the client  or 

50% of any such overruns above the 110% level will be paid by the client

• Example 1 Savings Scenario: Fees are $900k.  Firm returns to client  $0.

• Example 2 Savings Scenario: Fees are $800k.  Firm returns to client  $50,000.

• Example 3 Overrun Scenario: Fees are $1.1M .  Client  pays firm an addit ional 

$0.

• Example 4 Overrun Scenario: Fees are $1.2M .  Client  pays firm an addit ional 

$50,000.
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Value Based Billing: Success 

Fees/ Holdbacks

• Client  or Firm “ hold” funds in reserve to 

“ grade” law firm’s performance

• Explicit ly linked to client  sat isfact ion with Firm’s

overall performance  
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Scorecard Criteria: Examples

• Law firm ’ s performance and success fee are often based on 

crit ical to quality measures:

• Legal results: Number of Zero Pay Disposit ions in lit igat ion, 

class cert ificat ion denied,  or number of successful M &A deals 

closed

• Percent  of partner t ime on the matter

• Reduced case cycle t ime

• Number of cases resolved in the period

• Reduct ion in the fixed fee level

• Value added services: secondments, Partners attend board 

meet ings, and pro-act ive risk reduct ion t raining

17

Procurement : Scorecard

18DATA IS 
ILLUSTRATIVE ONLY

Area Weight
Mat her & St raus Garcia Loeb Elliot  & Weld

Score Comment Score Comment Score Comment

1. Subject Matter 
and Product 

Class Expertise

20% 4

Act ed as nat ional coordinat ing counsel 
f or  Cyro in lit igat ion concerning Flu 
Mist .  Has exp. in cases involving 
pharmaceut icals and alleged inj ur ies. 

5 Has signif icant  exp. lit igat ing cases 
wit h allegat ions of  drug-relat ed inj ur y. 

3
Has act ed as our  counsel in Taxi. Does 
not  have signif icant  exp. wit h 
allegat ions of  inj ur y t o t he liver . 

2. Trial 
Experience of 

First and Second 
Chairs

20% 5

J . Smit h (f ir st  chair ) t r ied 45 cases t o 
verdict , including 2 cases in AK. J . 
Crawf ord (second chair ) t r ied 3 
pharmaceut ical product  liabilit y  cases.

4

N. Hannon (f ir st  chair ) has t r ied 21 
pharmaceut ical product  liabilit y cases 
t o verdict . Walt er  Woj cik has t r ied 7 
pharmaceut ical product  liabilit y cases 
t o verdict . 

3

A. Green (1
st

chair ) t r ied several 
pharmaceut ical product  liabilit y cases 
t o verdict , including our  Taxin cases. 
J . Reyes (2

nd
chair ) t r ied 2 cases, but  

has lit t le pharmaceut ical exp. except  
f or  t he Taxin case. 

3. Court and 
Judge Expertise

20% 4
No exp. wit h t he At lant ic Cit y j udge, 
but  it  has considerable exp. wit h t he 
j udge likely assigned t he MDL cases. 

3
No exp. wit h t his j udge, but  claims 
regular  pract ice in t he j ur isdict ion 
t hrough t heir  area par t ner  f irm. 

2

No exp. wit h t his J udge or  j ur isdict ion 
but  r ecommended a par t ner  law f irm 
t hat  has ext ensive exp. in t he 
j ur isdict ion. 

4. Opposing 
Counsel 

Expertise (e.g., 
Plaintiff's 
Counsel)

10% 5

Has lit igat ed against  one of  t he 
plaint if f ' s counsel several t imes, knows 
t heir  st r at egies, and has ext ensive 
librar y of  work product  f r om which t o 
draw. 

3

Have dir ect  exper ience wit h 
plaint if f ' s counsel and lit igat ed at  
least  one t r ial against  t hem.  Par t ner  
f irm Per r y & Smit h has successf ully 
lit igat ed against  Allen & Simon. 

2 No exper ience wit h t he plaint if f ' s 
counsel. 

5. Strategy for 
Handling 

Litigation / Key 
Impressions

5% 5

Provided examples of  appropr iat e 
aggressive def ense (wit h an eye t oward 
ear ly r esolut ion), wit h sensit ivit y t o 
plaint if f s involved.

3

While a capable f irm, has not  provided 
any concret e examples or  suggest ions 
on how t o most  ef f ect ively manage t he 
mat t er . 

3

Examples of  st r at egic met hods 
provided f ocus nar rowly on scient if ic 
aspect s, not  t he mat t er  as a whole - a 
signif icant  concern

6. Diversity 5% 4 Good 3 Fair 5 Excellent

7. Alternative 
Billing 

Arrangement 
Proposal

20% 4 $ 2,200,000 5 $ 2,000,000 2 $ 3,100,000

Final Score 
(Weighted)

100% 4.3

Mid- size f irm. Excellent  t eam,  most  
appropriat e f or mat t er.  Exp.  in 
product  liabilit y and subst ant ial 
coverage in Philadelphia and NJ is 
ideal.  While not  t he most  cost  
compet it ive,  very solid ABA.  

4.2

Large f irm,  t he t eam proposed 
brought  st rengt hs but  key gaps in 
coverage.  Despit e a very compet it ive 
price proposal,  not  appropriat ely 
qualif ied t o handle t his mat t er.  

2.7

Bout ique lit igat ion f irm wit h an 
ext remely uncompet it ive proposed 
f ee.  Their jurisdict ional experiences 
are lacking.
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“Predictability”

• RFP requirements

• Convergence Counsel Programs

• Use of Procurement Professionals by In-House Counsel

• Budgeting /e-billing systems (with controls if over budget) 

• Short List / Reverse Auctions

• Scorecards

• Periodic evaluations of outside counsel

19

“Shared interests/ shared risk”
Benefits to Clients

• Cost  savings

• Price certainty of legal spend

• Ease of invoice review & payments

• Risk sharing: aligned interests with the f irm

• Partnering approach leading to expanded relat ionships

• Bottom Line = Value

• Associat ion of Corporate Counsel:  www.acc.com/ valuechallenge

Benefits to Firms

• Typically f irms receive an increased volume of work from current  clients

• New clients

• Communicat ion often increases with the client  providing a st rengthened 
relat ionship 

• Increased profits via LPM  
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“Transparency”

Pit falls
• Wrong fee – Client  feels it  “ overpaid” for really quick win

• Firm under budgets and feels “ underpaid”

• One or both part ies mis-scopes project

Best  Pract ices
• Communicat ion

• Realist ic Assumpt ions

• Staff ing Agreement

• Budget  (Involve Finance)

• M emorialized Terms

• Flexibilit y
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“Efficiency”

Legal Project  M anagement

• Budget ing the case/ t ransact ion provides a roadmap

• LPM  Team Lead

• Develop a workflow process document  to provide the key steps, t iming, and 

roles and responsibilit ies

• Staffing of matters or dockets is a key efficiency 

• Technology: M atter M anagement  Software      

• Ongoing project  reviews with the client
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LPM  Benefits
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For Clients

• Increase client  sat isfact ion

• Improve client  communicat ions

• Enhance predictability – Deliver 

what  the client  wants on budget , 

on t ime, no surprises

• Create greater efficiencies

• Enhance quality of the work

For the Firm

• Increase client  sat isfact ion

• Improve efficiency

• Improve risk management

• Att ract  new business

• Ensure greater legal consistency

“ Value”

• No surprises

• Clearly defined, communicated and agreed goals; Firm st rategy, 

staffing and work plan directed to achieving a “ successful” result

• Fees (actual, or maximums) determined in advance -- linked to 

value delivered, not  effort  expended
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Value Based Billing: 

Overcoming Common Obstacles
• Value based billing does not really apply to my area of pract ice

• Solut ion: Counseling, lit igat ion, and t ransact ional work all are very conducive to value based billing 

• Lit igat ion has so many unknowns at  the outset, we could not ut ilize a 
fixed fee due to the uncertainty
• Solut ion:  Break case into phases; make explicit  assumpt ions

• I feel that  value based billing may encourage the use of inexperienced 
associates on my matters
• Solut ion:  Use holdbacks or other client  sat isfact ion payments to alleviate such concerns

• Hourly rates are likely safer for me to use, as I could get a value based 
fee wrong 
• Solut ion: Start  small and work up; ut ilize collars
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Looking Ahead: 

Value Fee Related Transit ion Topics

• Billable hour requirements 

• Staff attorneys programs

• Administrat ive funct ions moved to lower cost  markets

• Legal project management t raining

• Limit  attorneys on matters to core team members

• Discipline on value billing engagement intake approval

• Other t ransit ions in your firms?
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Open Forum
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Matt Laws 

Crowell & Moring LLP

Director of Client Services & Pricing 

MLaws@crowell.com

Direct: 1.202.508.8895


